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STATEMENT OF THE ISSUES 


The Issues presented are: 
I. Whether the Trial Court should have fully inquired into 
the reasons and circumstances surrounding defendant's waiver of his 


right to a jury trial. 


II. Whether, in the absence of such an inquiry, the Trial 
Court abused its discretion in granting defendant's request for 
waiver of a jury trial, thereby depriving defendant of his basic and 
fundamental right to a jury trial as guaranteed in the United States 


Constitution. 


This case has not previously been before this Court, under 


either the same or a similar title. 


STATEMENT OF THE CASE 


I. The Proceedings in General 
On December 12, 1966, appellant was indicted for violation of 
22 D.C. Code Ann. §1801 (housebreaking) and 22 D.C. code Ann. §2201 
(grand larceny). The two count indictment alleged chat on or about 
November 8, 1966, within the District of Columbia, William Johnson and 
Frank Barnes did enter the apartment of William Gorbaczewski, with 
intent to steal property of another, and did steal wees belonging 


to William Gorbaczewski and Betty V. Queen which consisted of various 


articles of clothing and other items with a total value of about 


$110.50. 
On December 22, 1966, appellant pleaded not guilty to the 
charges. The other defendant, Frank Barnes, had violated the terms of 
his release on personal recognizance and could not be found within the 
jurisdiction. A bench warrant for his arrest had been ordered. 
Appellant's trial commenced before Judge William B. Jones on 
July 19, 1967, in the United States District Court for the District of 
Columbia. In preliminary proceedings at the trial, a motion for the 
severance of Barnes was made and granted. Defendant Johnson at that 
time requested and was granted a waiver of his right to a trial by jury. 
On July 20, 1968, the Trial Judge found defendant guilty of 
housebreaking and of petit larceny, the government having failed to 
prove its case for grand larceny. On October 6, 1967, the appellant 


| 
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was sentenced to imprisonment for a period of from two to six years for 
housebreaking and for a period of one year for petit larceny, the two 
sentences to run concurrently. Appellant on October 10, 1967, was 
authorized to proceed on appeal without prepayment of costs, and on or 
about November 16, 1967, present counsel for appellant was appointed by 


this Court. 


II. The Facts of the Case 

In a discussion of preliminary matters at the trial, counsel 
for defendant! indicated defendant's desire to waive his right to trial 
by jury (Tr. 3). The Court subsequently inquired of counsel both for 
defendant and for the government whether there was anything unusual 
about the case to be presented and, specifically, whether there was an 
insanity defense (Tr. 4). Upon receiving a negative answer and being 
informed that the case was a "typical housebreaking case" involving a 


"simple factual situation," the Court announced that the waiver would 
be accepted, although the following strong reservation was expressed 
by the Court: "I don't like to try cases without a jury, a criminal 
case, but perhaps we can." (Tr. 4) 

Both defendant's counsel and the Court advised defendant of 
his right to have his guilt or innocence tried by a jury (Tr. 6, 7). 
A written waiver of his right to a jury was signed in open court by 


the defendant, his counsel, the Assistant United States Attorney and 


the Trial Judge (Tr. 6, 7). 


STATEMENT OF POINTS 


| 
I. That the Trial Court should have fully inquired into the 
reasons and circumstances surrounding defendant's waiver of his right 


to a jury trial. 


i 
1 
i 
! 
| 
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The appellant respectfully requests this Court) to read 


pages 3 through 7 of the reporter's transcript in connection with 


this point. 


| 
| 
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II. That, in the absence of such an inquiry, the Trial Court 
abused its discretion in granting defendant's request for waiver of a 
jury trial, thereby depriving defendant of his basic and fundamental 
right to a jury trial as guaranteed in the United States Constitution. 


The appellant respectfully requests this Court'to read 


pages 3 through 7 of the reporter's transcript in connection with this 


| 
| 


point also. 


The points of the argument, as enumerated hereinbefore, are 
so interrelated that they will not be treated individually but will 
be considered within the context of the general question of waiver 
of a trial by jury. 

V/ 2/ 

Both Article III and Amendment VI of the United States 
Constitution preserve a defendant's right to a trial by jury. This 
right is automatically conferred upon the accused and is not required 
to be sought by him. Patton v. United States, 281 U.S. 276, 50 S.Ct. 
253 (1930), Dixon v. United States, 110 U.S. App. D.C. 275, 292 F.2d 
768 (1961). Rather, the determination by a jury of the guilt or 
innocence of an accused is considered so essential an ingredient of 
our criminal process that the courts have traditionally required 
safeguard procedures if the defendant desires in a particular instance 
to divest himself of this fundamental right. Adams v. United States 


ex rel. McCann, 317 U.S. 269, 63 S.Ct. 236 (1942), Horne v. United 


States, 264 F.2d 40 (5th Cir. 1959). 


1/ Article III, Section 2, Clause 3, of the Constitution provides: 


"The Trial of all Crimes, except in Cases of 
Impeachment, shall be by Jury ..." 


2/ Amendment VI of the Constitution provides: 
"In all criminal prosecutions, the accused 


shall enjoy the right to a speedy and public 
trial, by an impartial jury ..." 


| 
The standard to which a trial judge will be held in entertain- 


ing a defendant's request for waiver of a jury trial is set forth by 


the Supreme Court in Patton v. United States, 281 U.S. 276, 312, 313, 

50 S.Ct. 253, 263 (1930): ! 
"Trial by jury is the normal and, with occasional 
exceptions, the preferable mode of disposing of 
issues of fact in criminal cases above the grade 
of petty offenses. In such cases the value and 
appropriateness of jury trial have been estab- 
lished by long experience, and are not now to be 
denied. Not only must the right of the accused 
to a trial by a constitutional jury be jealously 
preserved, but the maintenance of the jury asia 
fact-finding body in criminal cases is of such 
importance and has such a place in our traditions, 
that, before any waiver can become effective, the 
consent of government counsel and the sanction of 
the court must be had, in addition to the express 
and intelligent consent of the defendant. And 
the duty of the trial court in that regard is not 
to be discharged as a mere matter of rote, but 
with sound and advised discretion, with an eye to 
avoid unreasonable or undue departures from that 
mode of trial or from any of the essential elements 
thereof, and with a caution increasing in degree as 
the offenses dealt with increase in gravity." 
[Emphasis Supplied] 


This language has withstood the test of time and as aS as 1961 
was quoted with approbation by this Court in Dixon v. United States, 
110 U.S. App. D.C. 275, 276, 277, 292 F.2d 768, 769, 770 (1961). 

The Federal Rules of Criminal Procedure were codified subse— 
quent to the Patton decision, but Rule 23(a) was intended to protect a4 
defendant's constitutional right to a trial by jury and to provide 
certain procedures requisite to defendant's waiver of chat right. 


The Notes of the Advisory Committee on the Rules (See 18 U.S. Code Ann. 


§23 at page 429) made this intent expressly clear and cited the Patton 


case as an example of existing practice which the rule is intended to 
embody. Rule 23(a) reads as follows: 

"Cases required to be tried by jury shall be so 

tried unless the defendant waives a jury trial 

in writing with the approval of the court and 

the consent of the government.” 


Read in the context of the Patton decision, however, the 


defendant's waiver must, in addition, amount to an "intelligent 


consent, and the trial court is obligated in granting the waiver to 

do so only with "sound and advised discretion" [emphasis supplied] 

and not "as a mere matter of rote." Although defendant in the instant 
case did have'the advantage of counsel, which would thereby enable him 
more readily to make an intelligent waiver of his right, it is respect- 
fully submitted that the Court should have taken steps to seek advice, 
on the record, as to the reasons for the waiver, particularly in view 
of the fact that the Court expressed reservations about trying the 

case without a jury. Only in this manner could the Court be absolutely 
certain that the waiver was an "intelligent" one. 

Ascertainment, through questioning, of the reasons for waiver 
has apparently been the practice in other jurisdictions when there are 
grounds for such inquiry. Thus, in Roseman v. United States, 364 F.2d 
18, 27 (9th Cir. 1966), the Court observed: 

"Specification 30, concerning whether a waiver of 

a jury trial was coerced, is equally without 
merit. The record clearly shows that each appel- 
lant and separate counsel for each appellant in 
open court waived a jury trial after a detailed 


interrogation by the district judge as to their 
desires." 


1 


: 
See also Horne v. United States, 264 F.2d 40, 42, 43 (Sth Cir. 1959), 
where there was a "colloquy between Court and [defendant's] counsel" 
in addition to an intelligent and deliberate discussion in open court. 

In this jurisdiction, there is also indicecion chet more 
than a pro forma procedure will be required where some doubt exists 
or where some reservation is made concerning defendant's waiver of a 
jury trial. In Naples v. United States, 113 U.S. App. D.C. 281, 307 
F.2d 618 (1962), there was a question of defendant's ea competency 
to make an intelligent waiver of his right to a jury trial. There, 
the Trial Judge apparently did hear an explanation by defendants 
counsel as to why he had reached the conclusion that the rights of 
the defendant would be better protected by a trial by the Court alone. 
This Court, however, citing language from Johnson v. Zerbst 304 
U.S. 458, 58 S.Ct. 1019 (1938), and citing the Patton decision: supra, 
admonished that the Trial Judge's determination to approve the waiver 
of a jury should have been supported by findings adequate to sustain 
his ruling. | 

This Court, further, in Hatcher v. United States, 22sec 
App. D.C. 148, 149, 352 F.2d 364, 365 (1965), remarked that 
"... direct communication [between the Court and defendant] is 
desirable so there can be no question of the defendant's ‘intentional 
relinquishment or abandonment of a known right.'" [soknson v. Zerbst 
quoted]. Upon petition for rehearing en banc of the Hatcher decision, 
which petition was denied, Judge Bazelon, after quoting extensively 


from Patton, stated that he would grant the rehearing because 


=o 


defendant's "... waiver of his right to a jury trial should have been 
the subject of a meticulous inquiry to insure that the waiver was 
‘intelligent and knowing.'" 

In the case presently before this Court, the Trial Judge 
made no inquiries whatsoever of either the defendant or his counsel 
as to the reasons for requesting waiver of a jury trial. Although 
there was no apparent question of defendant's competency to stand 
trial, the Court did nevertheless, express reservations about trying 
the case without a jury. We do not have the benefit, on the record, 
of the basis for the Court's reservations, but the Court was surely 
obligated to satisfy itself, in view of such reservations, as to the 
reasons for the waiver, especially since the Court had already ascer- 
tained that the case involved "a simple factual situation" and there- 
fore no complicated issues or evidence which a jury might not 
ee In its failure to make inquiry, the Court did not pro- 


vide a basis for determining that the waiver was intelligently made 


and thus abused its discretion in accepting the waiver. 


3/ Another good reason for inquiry by the Court, when there is no 
discernible advantage to be gained in a waiver of jury, is to 
insure that defendant has the benefit of competent court- 
appointed counsel. 


CONCLUSION | 
| 


The appropriate remedy for the Trial Court's error under the 
circumstances described above is to set aside the appellant's convic- 
tion of July 20, 1967, and to remand the case to the United States 


| 
District Court for a new trial. We respectfully urge this Court to 


grant such relief. 


Respectfully submitted, | 


| 
/s/ Charles J. Robertson 
By 
Charles J. Robertson 
Attorney for 
William Johnson, Appellant 
(By Appointment of this Court) 


i 
| 
t 
| 
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August 6, 1968 


On 


CERTIFICATE OF SERVICE 


I hereby certify that the foregoing Brief for Appellant 
was served upon appellee by delivering two copies thereof this 
6th day of August, 1968, to Frank Q. Nebeker, Esq., Assistant 


United States Attorney for the District of Columbia. 


/s/ Charles J. Robertson 


Charles J. Robertson 
Counsel for Appellant 
(By appointment of this Court) 
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ISSUES PRESENTED * 


I. Whether the trial court should have inquired into 
the reasons and circumstances surrounding appellant’s 
waiver of jury trial and whether failure to do so amount- 
ed to an abuse of discretion. 


II. Whether the record otherwise reflects a valid 
waiver of jury trial. 


* This case has not previously been before this Court under the 
same or similar title. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,485 


WILLIAM JOHNSON, APPELLANT 
uv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a two count indictment with 
housebreaking (22 D.C. Code § 1801) and grand larceny 
(22 D.C. Code § 2201). On December 22, 1966 he entered 
a plea of not guilty to these charges. The case was set 
for trial on May 10, 1967 at which time a co-defendant 
Frank Barnes failed to appear. The Government made a 
request for severance in order to proceed against defend- 
ant Johnson individually, however, defense counsel object- 
ed to any severance. The court thereupon denied the 
Government’s motion for severance and requested that 
steps be taken to apprehend Frank Barnes. 


(1) 


2 


The case came before Judge William B. Jones on July 
19, 1967. At this time co-defendant Barnes had not been 
apprehended and again failed to appear (Tr. 4). By 
agreement of both parties the court on this occasion grant- 
ed a motion to sever and the case went forward only as 
to appellant. 

After trial by the court appellant was found guilty of 
housebreaking and petit larceny. On October 6, 1967, he 
was sentenced to two to six years for housebreaking and 
one year for petit larceny, the sentences to run concur- 
rently. 

At the outset of proceedings defense counsel notified the 
court that the defendant had indicated a desire to waive 
his right to trial by jury (Tr. 3). In considering this 
question the court inquired whether there was anything 
unusual about the case and whether there would be any 
insanity defense. The court was assured that the case 
presented a simple factual situation, was a rather typical 
housebreaking case, and there was no insanity defense 
(Tr. 4). The trial judge indicated his general reluctance 
to try criminal cases without a jury but at the same time 
indicated that he would take this case in light of the 
representation of counsel. 

Defense counsel addressed the defendant and explained 
to him that he had a right to have all of the issues in 
this case tried by a jury. Counsel then related defend- 
ant’s desire to waive trial by jury and have the issues 
tried by Judge Jones. The defendant orally gave his as- 
sent to the representations of his attorney and signed the 
waiver form (Tr. 6). The court again explained the na- 
ture of the waiver form to defendant and again explained 
his right to trial by jury. Appellant again indicated his 
desire to be tried by the court (Tr. 7). The waiver was 
accepted by the court and Government counsel. 


Government’s Case 


The Government first called the complainant, William 
Gorbaczewski, who resided at 1460 Irving Street, North- 
west, Apt. 210. He testified that on November 8, 1966, 
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he left his apartment at approximately 7:45 A.M. to go 
to work at the Bureau of Standards in Gaithersburg, 
Maryland. Mr. Gorbaczewski testified that he definitely 
recalled locking the door to his apartment and trying it 
to see that it was locked (Tr. 16, 17). When he returned 
home at about 6:30 p.m., he noticed that the door was 
unlocked and appeared to be in a damaged condition (Tr. 
17, 18). The witness stated that no one had permission 
to enter his apartment on that day (Tr. 36). He further 
stated that there were certain articles of clothing which 
were missing which included three pairs of pants in good 
condition worth about $45, a top coat in good condition 
worth about $25, two sport jackets, worth about $40 and 
$20 respectively, one navy jacket worth $15, and two 
shirts (Tr. 18, 19, 21, 22, 23, 24). The witness positively 
identified the two shirts by blue ink stains inside the 
pocket. He testified that the shirts were otherwise in good 
condition (Tr. 21, 22). In addition, Mr. Gorbaczewski, 
testified that one of his dresser drawers was pulled out, 
and sheets and pillow cases belonging to a Miss Queen 
were also missing (Tr. 29). The complainant also stated 
that a steak knife one of a set given to him by Miss Queen 
was missing from his apartment (Tr. 35). 

Private Thomas Connelly, of the Metropolitan Police 
Department, testified that on November 8, 1966 he was 
on duty assigned to the Tactical Squad in plain clothes 
(Tr. 48). At approximately 2:25 P.M. he and his part- 
ner, Officer Micklus, were cruising in Officer Micklus’ 
truck in the 3000 block of 15th Street, N.W., when they 
noticed two males walking north on 15th Street in a sus- 
picious fashion (Tr. 43, 44). The two men turned east 
on the 1400 block of Irving Street still looking all around 
in a suspicious manner. They stopped in front of 1460 
Irving Street, looked around, then proceeded to go inside 
(Tr. 44, 45). Private Connelly testified that his partner 
followed them into the building and returned shortly 
thereafter, and requested that Officer Connelly accompany 
him into the building. They were met by the janitor, a 
Mr. Harp, in the lobby. The three men went to the second 
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floor and began checking doors (Tr. 45). Officer Connelly 
noticed a door which seemed to have been forced open 
with paint and wood chips lying on the floor by the door 
(Tr. 86). At this time the officer pushed open the door 
and came face to face with appellant and Mr. Barnes 
(Tr. 46) who were standing inside the apartment (Tr. 
48, 55). Appellant was observed to have two shirts stuffed 
in his pants pocket which were hanging out (Tr. 48, 104) 
almost to appellant’s knee. Mr. Barnes was searched and 
a steak knife was recovered from his pocket (Tr. 49). 
All three items were identified as the ones belonging to 
Mr. Gorbaczewski. On cross-examination the officer testi- 
fied that the two men were then placed under arrest (Tr. 
58) and charged with housebreaking. It was further ad- 
duced that not more than two minutes passed from the 
time appellant entered into the apartment house to the 
time the police enered the building (Tr. 64). 


Appellant’s Case 


William Johnson, the appellant, testified that on the 
date in question, November 8, 1967, he and Frank Barnes 
were at 14th and Harvard Streets, N.W., and had made 
a purchase of wine from a nearby liquor store (Tr. 75), 
then walked from Harvard Street on 15th Street, proceed- 
ed to Irving Street and turned right when they noticed 
the Tactical Squad officers cruising in the area (Tr. 75, 
76). The two men stopped momentarily in an alley next 
to the apartment house at 1460 Irving Street and then 
went into the apartment house. Appellant testified that 
he went into the apartment house to drink the wine and 
throw the bottle in the incinerator (Tr. 77). When Offi- 
cer Nicholas came into the building, appellant and Barnes 
took the elevator to the second floor, drank the wine, 
threw the bottle into the incinerator, and appellant picked 
up some shorts “lying there.” (Tr. 78, 103). Appellant 
testified that these actions took place in the time span of 
about a minute (Tr. 79). Appellant then testified that 
he and Barnes heard the elevator door, walked down the 
hallway, and noticed a door had been broken into. The 
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door was open so appellant and Barnes looked around and 
then saw the two officers (Tr. 79). 

Appellant testified that he was the same William John- 
son who was convicted of housebreaking on October 5, 
1940, July 22, 1942, and November 11, 1958 (Tr. 73-74) 
and of petit larceny in June 1964 (Tr. 84). 

On cross-examination appellant described the hallway of 
the apartment building, the elevator locations and the in- 
cinerator room (Tr. 85-90). Appellant was asked wheth- 
er he saw Mr. Barnes with the knife submitted in evi- 
dence. He testified that he did not see Barnes with any 
knife (Tr. 93). Appellant also testified that he had a job 
but was not at work on that day (Tr. 94, 95, 96). 

Following closing arguments, the court noted that it 
appeared implausible that the appellant could have done 
all the things he claims to have done in the limited period 
of time. Accordingly the court found that the defendant 
was in the apartment and guilty of housebreaking (Tr. 
121-122). And since he was found with two shirts in his 
pocket that appellant was guilty of petit larceny, the 
lesser included offense (Tr. 122). The remaining prop- 
erty could not be linked to defendant or Barnes. 


ARGUMENT 


The trial court did not abuse its discretion in accept- 
ing appellant’s waiver of jury trial, since the record 
amply reflects adequate safeguards and diligence by 
the trial court to insure appellant’s free and intelligent 
waiver. 


(Tr. 3-7) 


Appellant raises two interrelated issues with respect to 
his waiver of a trial by jury. He contends that the trial 
judge should have inquired, on the record, into the rea- 
sons and circumstances for the waiver in order to obtain 
absolute certainty that the waiver was intelligently made. 
In the absence of such an inquiry, appellant contends 
that the trial court abused its discretion in granting de- 
fendant’s request. 
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A defendant in a criminal case is guaranteed a right 
to trial by jury by both Article III and Amendment VI 
of the United States Constitution. It is clear, however, 
that an accused can effectively waive his right to trial 
by jury and elect to be tried by the court so long as this 
waiver is freely and intelligently made. Patton v. United 
States, 281 U.S. 276 (1930). In holding that an accused 
may waive a jury trial, the Supreme Court in Patton 
established the princfpal that before such a waiver can 
become effective, the consent of Government counsel and 
sanction of the court must appear upon the record, in 
addition to the express and intelligent consent of the ac- 
cused. 

The trial court is charged with the obligation and re- 
sponsibility of satisfying itself that a waiver of jury trial 
is freely and intelligently made. Horne v. United States, 
264 F.2d 40 (5th Cir.), cert. denied, 360 U.S. 934 (1959). 
This obligation is not to be discharged as a matter of rote, 
but “with sound and advised discretion with an eye to avoid 
unreasonable or undue departures” from the preferred 
mode of trial by jury “and with a caution increasing in 
degree as the offenses dealt with increase in gravity.” 
Patton v. United States, supra, 281 U.S. at 312-313. 

In terms of the test set forth in Johnson v. Zerbst, 304 
U.S. 458, 464 (1938), the waiver must be an “intentional 
relinquishment or abandonment of a known right or 
privilege.” The right must be knowingly waived. In ad- 
dition to requiring a defendant to sign a waiver form 
in open court, it may often be desirable for the trial 
judge to communicate directly with the defendant, mak- 
ing inquiry as to his desires, so that there can be no 
question of the defendant’s intelligent waiver of the 
right. Hatcher v. United States, 122 U.S. App. D.C. 148, 
352 F.2d 364 (1965), cert. denied, 382 U.S. 1030 (1966) ; 
Naples v. United States, 113 U.S. App. D.C. 281, 307 F.2d 
618 (1962) .* 


2In the unusual situation of a proffered waiver of jury trial in a 
capital case, particularly where there existed a question of defend- 
ant’s mental competency it has been suggested that a determination 
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Rule 23(a) of the Federal Rules of Criminal] Proce- 
dure,” requiring a waiver of jury trial be in writing, sets 
forth a reasonable procedure governing proferred waiv- 
ers, and is intended as an added procedural safeguard to 
insure a greater probability of an accused understanding 
what he is doing if and when he waives this right and 
to serve as evidence of his intent. Pool v. United States, 
344 F.2d 943 (9th Cir.) , cert. denied, 382 U.S. 832 (1965). 
In addition to the written waiver by an accused it is cur- 
rently the practice to secure the signature of defense 
counsel, the consent of Government counsel, and court 
sanction in writing on a form provided for this purpose. 

The determination of whether there is an effective 
waiver of jury trial depends upon the particular circum- 
stances of each case including such factors as background, 
experience, and conduct of an accused. Johnson v. Zerbst, 
304 U.S. 458 (1938) ; Adams v. United States ex rel Mc- 
Cann, 317 U.S. 269 (1942). In making this determina- 
tion there are many indicia by which a trial court can 
be reasonably assured that a defendant is aware of his 
right to trial by jury and is in fact making an intelli- 
gent waiver of this right without having to interject it- 
self into the personal preferences or trial strategy of the 
defendant. 

At this stage of the proceedings it is appellant’s burden 
to show that his waiver was not freely and intelligently 
made. Justice Frankfurter stated in Adams v. United 
States ex rel McCann, supra, 317 U.S. at 281: 


The Patton decision left no room for doubt that a 
determination of guilt by a court after waiver of 
jury trial could not be set aside and a new trial or- 


be supported by specific findings adequate to sustain a waiver. No 
doubt the severity of the crime itself would warrant the highest 
degree of care consistent with the requirements of Patton v. United 
States, supra. See Naples v. United States, supra, 113 U.S. App. 
D.C. at 289, 307 F.2d at 626. 


2 Rule 23(a) states: 
“Cases required to be tried by jury shall be so tried unless 
the defendant waives a jury trial in writing with the approval 
of the court and the consent of the Government.” 
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dered except on a plain showing that such waiver 
was not freely and intelligently made. If the result 
of the adjudicatory process is not to be set at nought, 
it is not asking too much that the burden of showing 
essential unfairness be sustained by him who claims 
such injustice and seeks to have the result set aside, 
and that it be sustained not as a matter of specula- 
tion but as a demonstrable reality. 


Contrary to appellant’s suggestion there is no existing 
practice whereby a trial court, through questioning, is re- 
quired to ascertain the reasons for waiver in order to 
insure that a waiver of jury trial is intelligently made.* 
A close reading of the cases cited by appellant for this 
nove] proposition do not, in fact, support the contention. 
Moreover, the true significance of an intelligent waiver 
in the context of Patton v. United States and Johnson v. 
Zerbst does not require inquiry by the court into personal 
or tactical reasons of defendant or his counsel for desir- 
ing to waive this right. 

To sustain his contention that ascertainment, through 
question, of the reasons for waiver has apparently been 
the practice in other jurisdictions,‘ appellant cites this 
court to Roseman v. United States, 364 F.2d 18 (9th Cir. 
1966), cert. denied, 386 U.S. 918 (1967).° In Roseman the 
court made no reference to an inquiry by the trial judge 
into reasons for waiver of jury trial but did note that each 
appellant in open court waived a jury trial “after a de- 
tailed interrogation by the district court as to their de- 
sires”. (Emphasis added) 364 F.2d at 27. A reading of 
pages 3 through 7 of the transcript of the present case will 
show that the district court judge did no less and in fact 
interrogated the defendant personally as to whether he 
desired to be tried by the court. 


3 We suggest that the objective of absolute certainty advocated 
by appellant is an unreasonable and unattainable objective. The 
directives of Patton seek to prevent unreasonable departures from 
jury trials. 


4 No claim is made that this is the practice in this jurisdiction, 


5 The issue in Roseman was one of coercion not lack of intelligent 
waiver as made here. 
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Reference is also made to Horne v. United States, 264 
F.2d 40 (5th Cir. 1959), in support of appellant’s con- 
tention. Horne was a collateral proceeding and involved 
a situation where defense counsel had stipulated to trial 
by a jury of less than twelve in the presence of the peti- 
tioner. There had been a failure, however, to reduce this 
stipulation to writing as required by Rule 23(a). In 
sustaining the waiver the court looked to the substance 
of the proceedings and relied upon a colloquy between the 
court and counsel in petitioner’s presence. In that case 
the record failed to contain any direct evidence showing 
an express assent to the action of counsel by petitioner 
personally. In the present case we have the safeguard of 
both the written waiver and a direct colloquy between the 
court and the defendant personally. 

The personal reasons of a defendant like the tactical 
judgments of counsel are not always relevant to a waiver 
of this right to trial by jury. The right belongs to the 
accused not the court. In Adams v. United States ex rel 
McCann, supra, the Supreme Court sustained a pro se 
waiver without the aid and advice of counsel. The court 
stated: 


There is nothing in the Constitution to prevent an 
accused from choosing to have his fate tried before 
a judge without a jury even though, in deciding what 
is best for himself, he follows the guidance of his 
own wisdom and not that of a lawyer. 317 U.S. at 
275.° 


* * * * 


And since trial by jury confers burdens as well as 
benefits an accused should be permitted to forgo its 
privileges when his competent judgment counsels him 
that his interests are safer in the keeping of the 
judge than of the jury. Jd. at 278. 


The pro se situation as in McCann is not typical today, 
however, even where a defendant is represented by coun- 


6 Cited in Naples v. United States, supra, 118 U.S. App. D.C. at 
288-89, 307 F.2d at 625-26 with approval. 
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sel there may be advantages to waiving a jury trial and 
a wide range of factors may warrant consideration.’ 
Many of these factors if related to a trial judge in the 
form of reasons or otherwise could preclude the trial 
judge from thereafter rendering a judgment solely on the 
facts of the case. The separate role of advocate and judge 
must be preserved even in the non-jury trial. 

The choice of a defendant to waive jury trial continues 
to be subject to the consent of Government counsel and 
sanction of the court. It is noteworthy that when the 
Government refuses to consent to a waiver it need not 
articulate reasons for demanding a jury trial absent due 
process consideration. Singer v. United States, 380 U.S. 
24 (1965) ; cf. Dixon v. United States, 110 U.S. App. D.C. 
275, 292 F.2d 768 (1961). 

In the present case the form of waiver is, on its face, 
in accord with the requirements of Rule 23(a). In addi- 
tion, the trial court exercised its responsibility and fully 
advised the defendant of his rights and inquired as to his 
desires. (Tr. 3-7). The record reflects that appellant’s 
trial counsel had previously explained his right to trial 
by jury and that defendant desired to waive that right. 
This was recited by defense counsel in open court and 
appellant gave his assent immediately prior to signing the 
form of waiver (Tr. 6). The court again advised defend- 
ant of his rights and received an expression of assent to 
the waiver (Tr. 6-7). 

In addition to the above, the trial judge properly ex- 
pressed his general reluctance to try criminal cases with- 
out a jury and made general inquiry into whether there 
would be any unusual aspects of the case.* He specifi- 


7 When an accused is represented by counsel, it is generally to be 
assumed that counsel adapts his trial tactics to what in his judg- 
ment is in the best interests of the accused. See Cruzado v. People 
of Puerto Rico, 210 F.2d 789 (1st Cir. 1954) Magruder, C.J. 


8In Patton v. United States, supra, the court specifically noted 
that trial by jury is the normal and, with some exceptions, the 
preferrable mode of disposing of issues of fact in criminal cases 
above the grade of petty offenses. 
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cally singled out and inquired into whether there would 
be an insanity defense (Tr. 4). Only after this inquiry 
and receiving assurances of both counsel did the trial 
judge sanction the waiver. 

Appellant interprets the legitimate concern and general 
reservation of the trial judge to try criminal cases with- 
out juries (Tr. 4) as a reservation to try this particular 
case because of some unknown basis. (Appellant’s Brief 
page 9). It is argued by appellant that the court was 
therefore required to satisfy itself, in view of such reser- 
vations, as to the reasons for the waiver. A reading of 
pages 3-7 of the transcript will show that through inquiry 
of counsel the trial judge satisfied any serious reservation 
to try this particular criminal case. 

We submit there is no general requirement that a trial 
judge should inquire into the reasons and circumstances 
for a waiver of jury trial and in any event in the case 
there is nothing to indicate the need for such an inquiry 
and failure to so inquire did not amount to an abuse of 
discretion. Further, the record before this court reflects 
a valid waiver of jury trial made freely and intelligently 
by the defendant and sanctioned by the court with sound 
and advised discretion. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
DONALD T. BUCKLIN, 
Assistant United States Attorneys. 
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ARGUMENT 


Appellee contends that the Court, in considering defendant's 
waiver of a jury trial, need only consider the defendant's desires 
and is not required to inquire into the defendant's reasons for waiver 
because to do so might intrude upon defendant's personal preferences 
and reveal defendant's trial tactics, thereby precluding an unbiased 
discharge of the Court's fact-finding function in a trial without a 
jury. 

Appellant recognizes the burden which an inquiry into reasons 
for waiver places upon the Court in its function as trier of fact, but 
nevertheless maintains that the language of Patton v. United States, 

281 U.S. 276,50 S.Ct. 253 (1930), as well as other Supreme Court 

Piet tere that the Trial Court examine further than the unqualified 
assent of the defendant. The Supreme Court demands no less than the 
"express and intelligent consent of the defendant}' Patton v. United 

States, 281 U.S. 276, 312, 50 S.Ct. 253, 263 (1930). It is respectfully 
submitted that: desire goes only to the expressness of the waiver, and 

that an intelligent waiver requires more than a mere manifestation of 


desire. 


1/ Adams v. United States ex. rel McCann 317 U.S. 269, 278, 63 S.Ct. 


~ 336, 241 (1942); Johnson v. Zerbst, 304 U.S. 458, 465, 58 S.Ct. 


1019, 1023 (citing Patton) (1938). 


The Supreme Court's caveat in Patton that the ! 


"... duty of the trial court is not to be discharged 
as a mere matter of rote, but with sound and advised 
discretion ...,"" 281 U.S. 276, 312 [Emphasis Supplied] 
requires that the Court consider both "express" and "intelligent" as 
| 
| 
separate indicia of the defendant's competent consent to waiver. This 
distinction, which has been overlooked by some courts, has, however, 
| 
been recognized in Homev. United States, 264 F.2d 40 (1959), where 
the Fifth Circuit, in addressing itself to che Trial Court's obligation 
not to discharge its duty "as a mere matter of rote," said: 
| 
"First, a serious obligation is imposed on the Court to 
satisfy the judicial mind and conscience that this is 
in the interests of justice and is what all the parties 
desire. Second, the performance or nonperformance of 


this duty is not to be measured by the presence or 
absence of any particular, peculiar ritualistic form." 


It should be noted that defendant's desire and the interests of 
justice are not necessarily synonymous. The intelligence of the 
defendant's waiver is the matter which must be examined in the interests 
of justice, and such an examination must transcend pro-forma verbal 
recitals or signatures on printed forms. | 

The Supreme Court in Adams v. United States erirer McCann, 317 
U.S. 269, 278, 63 S.Ct. 236, 241 (1942), spoke of an "intelligent, 
competent, self-protecting waiver of jury trial," and ie is in this con- 
text that the appellant's case must be considered. Acceptance of 
defendant's naked desire will not reach any of these issues. It is 

| 


necessary that the Court also inquire into defendant's or counsel's 


knowledge of any sufficient tactical or personal reasons for waiver, at 


least to ascertain that they exist in defendant's knowledge, even if not 
to learn exactly what they are. In its brief, appellee assumes that 
there were personal or tactical reasons for defendant's waiver, but such 


an assumption is not borne out by the record. 


CONCLUSION 


Based upon the foregoing and upon the Brief for Appellant 
previously filed, appellant submits that the judgment of conviction 


entered herein must be vacated and the case remanded for a new trial. 
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